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Federal Acquisition Regulation 32.1009 

(2) Fixed-price contracts under which 
the Government will provide perform-
ance-based payments. 

(b)(1) Insert the solicitation provision 
at 52.232–28, Invitation to Propose Per-
formance-Based Payments, in nego-
tiated solicitations that invite offerors 
to propose performance-based pay-
ments. 

(2) Use the provision with its Alter-
nate I in competitive negotiated solici-
tations if the Government intends to 
adjust proposed prices for proposal 
evaluation purposes (see 32.1004(e)). 

[65 FR 16283, Mar. 27, 2000] 

32.1006 [Reserved] 

32.1007 Administration and payment 
of performance-based payments. 

(a) Responsibility. The contracting of-
ficer responsible for administration of 
the contract shall be responsible for re-
view and approval of performance- 
based payments. 

(b) Approval of financing requests. Un-
less otherwise provided in agency regu-
lations, or by agreement with the ap-
propriate payment official— 

(1) The contracting officer shall be 
responsible for receiving, approving, 
and transmitting all performance- 
based payment requests to the appro-
priate payment office; and 

(2) Each approval shall specify the 
amount to be paid, necessary contrac-
tual information, and the appropria-
tion account(s) (see 32.1004(c)) to be 
charged for the payment. 

(c) Reviews. The contracting officer is 
responsible for determining what re-
views are required for protection of the 
Government’s interests. The con-
tracting officer should consider the 
contractor’s 0experience, performance 
record, reliability, financial strength, 
and the adequacy of controls estab-
lished by the contractor for the admin-
istration of performance-based pay-
ments. Based upon the risk to the Gov-
ernment, post-payment reviews and 
verifications should normally be ar-
ranged as considered appropriate by 
the contracting officer. If considered 
necessary by the contracting officer, 
pre-payment reviews may be required. 

(d) Incomplete performance. The con-
tracting officer shall not approve a per-
formance-based payment until the 

specified event or performance cri-
terion has been successfully accom-
plished in accordance with the con-
tract. If an event is cumulative, the 
contracting officer shall not approve 
the performance-based payment unless 
all identified preceding events or cri-
teria are accomplished. 

(e) Government-caused delay. Entitle-
ment to a performance-based payment 
is solely on the basis of successful per-
formance of the specified events or per-
formance criteria. However, if there is 
a Government-caused delay, the con-
tracting officer may renegotiate the 
performance-based payment schedule, 
to facilitate contractor billings for any 
successfully accomplished portions of 
the delayed event or criterion. 

32.1008 Suspension or reduction of 
performance-based payments. 

The contracting officer shall apply 
the policy and procedures in para-
graphs (a), (b), (c), and (e) of 32.503–6, 
Suspension or reduction of payments, 
whenever exercising the Government’s 
rights to suspend or reduce perform-
ance-based payments in accordance 
with paragraph (e) of the clause at 
52.232–32, Performance-Based Pay-
ments. 

32.1009 Title. 
(a) Since the clause at 52.232–32, Per-

formance-Based Payments, gives the 
Government title to the property de-
scribed in paragraph (f) of the clause, 
the contracting officer must ensure 
that the Government title is not com-
promised by other encumbrances. Ordi-
narily, the contracting officer, in the 
absence of reason to believe otherwise, 
may rely upon the contractor’s certifi-
cation contained in the payment re-
quest. 

(b) If the contracting officer becomes 
aware of any arrangement or condition 
that would impair the Government’s 
title to the property affected by the 
Performance-Based Payments clause, 
the contracting officer shall require 
additional protective provisions. 

(c) The existence of any such encum-
brance is a violation of the contrac-
tor’s obligations under the contract, 
and the contracting officer may, if nec-
essary, suspend or reduce payments 
under the terms of the Performance- 
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Based Payments clause covering fail-
ure to comply with a material require-
ment of the contract. In addition, if 
the contractor fails to disclose an ex-
isting encumbrance in the certifi-
cation, the contracting officer should 
consult with legal counsel concerning 
possible violation of 31 U.S.C. 3729, the 
False Claims Act. 

32.1010 Risk of loss. 

(a) Under the clause at 52.232–32, Per-
formance-Based Payments, and except 
for normal spoilage, the contractor 
bears the risk for loss, theft, destruc-
tion, or damage to property affected by 
the clause, even though title is vested 
in the Government, unless the Govern-
ment has expressly assumed this risk. 
The clauses prescribed in this regula-
tion related to performance-based pay-
ments, default, and terminations do 
not constitute a Government assump-
tion of risk. 

(b) If a loss occurs in connection with 
property for which the contractor 
bears the risk, and the property is 
needed for performance, the contractor 
is obligated to repay the Government 
the performance-based payments re-
lated to the property. 

(c) The contractor is not obligated to 
pay for the loss of property for which 
the Government has assumed the risk 
of loss. However, a serious loss may im-
pede the satisfactory progress of con-
tract performance, so that the con-
tracting officer may need to act under 
paragraph (e)(2) of the Performance- 
Based Payments clause. In addition, 
while the contractor is not required to 
repay previous performance-based pay-
ments in the event of a loss for which 
the Government has assumed the risk, 
such a loss may prevent the contractor 
from making the certification required 
by the Performance-Based Payments 
clause. 

Subpart 32.11—Electronic Funds 
Transfer 

SOURCE: 64 FR 10540, Mar. 4, 1999, unless 
otherwise noted. 

32.1100 Scope of subpart. 
This subpart provides policy and pro-

cedures for contract financing and de-

livery payments to contractors by elec-
tronic funds transfer (EFT). 

32.1101 Statutory requirements. 
31 U.S.C. 3332 requires, subject to im-

plementing regulations of the Sec-
retary of the Treasury at 31 CFR part 
208, that EFT be used to make all con-
tract payments. 

32.1102 Definitions. 
As used in this subpart— 
Electron Funds Transfer information 

(EFT) means information necessary for 
making a payment by EFT through 
specified EFT mechanisms. 

Governmentwide commercial purchase 
card means a card that is similar in na-
ture to a commercial credit card that 
is used to make financing and delivery 
payments for supplies and services. The 
purchase card is an EFT method and it 
may be used as a means to meet the re-
quirement to pay by EFT, to the ex-
tent that purchase card limits do not 
preclude such payments. 

Payment information means the pay-
ment advice provided by the Govern-
ment to the contractor that identifies 
what the payment is for, any computa-
tions or adjustments made by the Gov-
ernment, and any information required 
by the Prompt Payment Act. 

[64 FR 10540, Mar. 4, 1999, as amended at 66 
FR 2132, Jan. 10, 2001] 

32.1103 Applicability. 
The Government shall provide all 

contract payments through EFT except 
if— 

(a) The office making payment under 
a contract that requires payment by 
EFT, loses the ability to release pay-
ment by EFT. To the extent authorized 
by 31 CFR part 208, the payment office 
shall make necessary payments pursu-
ant to paragraph (a)(2) of the clause at 
either 52.232–33 or 52.232–34 until such 
time as it can make EFT payments; 

(b) The payment is to be received by 
or on behalf of the contractor outside 
the United States and Puerto Rico (but 
see 32.1106(b)); 

(c) A contract is paid in other than 
United States currency (but see 
32.1106(b)); 

(d) Payment by EFT under a classi-
fied contract could compromise the 
safeguarding of classified information 
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